STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
MEDI LAB,
Petiti oner,
CASE NO. 94-0096

VS.

AGENCY FOR HEALTH CARE
ADM NI STRATI CON,

Respondent .

N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the Division of Admi nistrative Hearings, by its
designated Hearing O ficer, Joyous D. Parrish, held a formal hearing in the
above-styl ed case on Novenber 16-17, 1994, in Mam, Florida.

APPEARANCES

For Petitioner: Heidi E. Garwood
Agency for Health Care
Adm ni stration
1317 W newood Boul evard
Bui | di ng B, Room 271
Tal | ahassee, Florida 32399-0700

For Respondent: Mnte K Rassner
Rassner, Rassner, Kramer & Gold, P.A
7000 Sout hwest 62nd Avenue, Suite PH B
South Manm, Florida 33143

STATEMENT OF THE | SSUES

The central issue in this case is whether the provider, Mdilab, was
overpaid for nmedicaid clains as alleged in the letter dated Novenber 3, 1993.

PRELI M NARY STATEMENT

Thi s case began on Novenber 3, 1993, when the Agency for Health Care
Admi ni stration, Medicaid ProgramliIntegrity Ofice (Agency), issued a letter
relying upon its audit and alleging that, Petitioner, Mdilab, had been overpaid
for clains that, in whole or in part, are not covered by Medicaid. Mre
specifically, the letter alleged that a random sanple of forty-three recipients
representing three hundred and thirty-six clainms had been audited and that, for
the period October 2, 1991 through August 31, 1992, an overpaynent of $19,799. 00
or $58.92559433 per claimwas found. Applying that amount to the total nunber
of clainms for the audit period resulted in a cal cul ated over paynent of
$217,775.90 for which the Agency sought reinbursement. Additionally, the Agency
sought to inpose a fine in the amobunt of $5,000.00. Thus the total clainmed by
the Agency at that tine was $222, 775. 90.



Medi | ab di sputed the issues of material fact and requested a formal
hearing. The matter was forwarded to the Division of Adm nistrative Hearings
for formal proceedings on January 4, 1994. The case was initially schedul ed for
hearing for June 9-10, 1994, as Respondent's counsel was not avail able until
May, 1994. Thereafter, on an unopposed notion the matter was conti nued and
reschedul ed for Novenber 16-17, 1994.

The Agency's request for leave to file an anended final agency audit report
was granted. As Petitioner stipulated to the validity of the statistica
formul as used to cal cul ate Medilab's overpaynent, to the sanple size used by the
Agency to determ ne the overpaynent, and to the met hodol ogy used to generate the
random sanpl e, no conclusion is reached as to the total anobunt of the alleged
overpaynent. The issue resolved by this order is whether the sanple records
denonstrate an i nappropriate payment or not. Petitioner argues that it operated
as a diagnostic center and conducted all testing based upon a physician order
therefore, it clainms, Medilab was entitled to all paynents.

At the hearing the Agency presented the testinony of the foll ow ng
wi tnesses: WIlliamK Allen, a nedical health care program anal yst enpl oyed by
t he Agency; and Dr. John Sull enberger, chief nedical consultant for the Medicaid
program Its exhibits nunbered 1 through 11 were adnitted into evidence.
Roberto Jesus Rodriguez, president and adm nistrator of Medilab, testified on
behal f of Petitioner

Joint exhibits nunbered 1 through 6 were adnitted into evidence. The
parties' joint prehearing statenent was filed on Novenber 4, 1994. Pertinent
facts fromthat document are incorporated bel ow

The transcript of the proceedings was filed on January 11, 1995. The
parties waived the requirenents of Rule 28-5.402 Florida Adm nistrative Code;
and, by stipulation, agreed to submt their proposed recomended orders within
twenty days of the filing of the transcript. Specific rulings on the parties
proposed findings of fact are included in the appendix at the conclusion of this
order.

FI NDI NGS OF FACT

1. The Agency is the state agency responsible for admnistering the
Fl ori da Medi caid program

2. At all times material to this case, Medilab was a nedicaid provider

3. Medilab enrolled as a physician group provider on or about Cctober 2,
1991. Medilab was not enrolled wth the Florida Medicaid programas a
di agnostic | ab.

4. At all times material to this case, Medilab was owned and operated by
Roberto Rodri guez and Jorge Nunez.

5. M. Rodriguez handl ed the administrative duties for Medilab while M.
Nunez operated the diagnostic portion of the business.

6. Medil ab operated several machines for diagnostic evaluations as ordered
by a physician. Such machi nes produced docunentation which was then eval uat ed
by anot her physician. Dr. Carnmouze did not performthe service nor interpret
t he di agnostic results.



7. \Wen Medilab applied for a provider nunber to enroll in the Medicaid
programit represented that services were to be provided by Dr. Arnol do
Carmouze. It was further represented that Dr. Carnouze would treat or supervise
treatnment of patients on behalf of the Medilab "group.™

8. On or about January 11, 1992, Medilab received its group provider
nunber along with a copy of the Medicaid Physician Provider Handbook. Medil ab
was notified that it could begin billing for services begi nning Cctober 2, 1991.

9. Subsequently, the Agency perfornmed an audit of Medilab for the period
Cct ober 2, 1991 through August 31, 1992.

10. Li-Hsiang Wi, a conputer systens project analyst enployed by the
Agency, generated a random sanpl e of Medicaid recipients by using a conmputer
programto cal cul ate the total nunber of Medicaid recipients for which clains
were submitted during the audit period. Then Medilab's provider nunmber and the
dates of the audit were used to generate the total nunber of Medicaid recipients
for whomclainms were submtted by Medilab for the audit period.

11. Once the total nunber of recipients was identified, Ms. WI generated a
list of forty-three recipient nunbers which were selected by the conputer from
the total nunmber claimed by Medilab for the period searched.

12. M. Alen then requested and obtained from Medil ab the nedical records
for the sanme forty-three randomy sel ected Medicaid recipients.

13. The nedical records were first reviewed by Phyllis Stiver, the
Agency's registered nurse consultant.

14. Once Ms. Stiver conpleted her initial review, M. Allen requested
additional records from Medilab. Specifically, docunentation for the office
visit and records that established the necessity for the tests performed by
Medi | ab were requested for each of the forty-three recipients.

15. Medil ab subsequently submtted additional records to the Agency which
were al so reviewed by Ms. Stiver.

16. Ms. Stiver determ ned that based upon her review of the forty-three
records, Medilab had violated Medicaid rules and policy as foll ows:

A, Medilab failed to have all of the
nmedi cal records signed by a physician
and dated; and

B. Medilab failed to docunent in the nedical
records to show that certain diagnostic
tests were perforned.

17. After Ms. Stiver conpleted her review of the records, Dr. Sullenberger
revi ewed each of Medilab's nmedical records for the forty-three patients.

18. Dr. Sullenberger determined, and it is found, that the majority of the
tests performed by Medilab were not nedically necessary based upon the synptons
docunented for each patient, the prior patient histories established by the
records, and the absence of other, |ess expensive testing that would normally be
utilized to determ ne a nedical condition.



19. Virtually all of the patient records reviewed recited the sane nedica
conpl ai nts: chest pain, shortness of breath, palpitation, nunbness or tingling
in extremties, and dizziness.

20. Only five of the forty-three patients were over 49 years of age. The
ages of the majority of the forty-three were under 50. That age group is rarely
afflicted by the types of nedical conditions which the Medil ab equi prent was
used to detect.

21. The synptons and nedical histories recited in the nmedical records did
not justify the tests perforned by Medilab for the followi ng patients
(recipients identified in this record as nunbers 1 through 43): 1, 2, 17, 18,
21, 22, 24, 25, 32, 34, 35, 37, 38, and 41.

22. Wth the exception of the electrocardi ogram the synptons and nedi ca
histories recited in the nedical records did not justify the tests performed by
Medilab for the following patients (recipients identified in this record as
numbers 1 through 43): 3, 4, 5, 6, 7, 9, 11, 12, 13, 15, 16, 19, 20, 23, 26,
27, 29, 30, 31, 33, 36, 39, 40, 42, and 43.

23. Wth regard to recipient 8, except for the el ectrocardi ogram and the
abdom nal ultrasound, the tests perforned by Medilab were nedically unnecessary.

24. Wth regard to recipient 10, except for the el ectrocardi ogram and the
Doppl er echocardi ogram the tests performed by Medilab were nedically
unnecessary.

25. Wth regard to recipient 14, except for the el ectrocardi ogram and the
echocardi ogram the tests perfornmed by Medilab were mnedi cal ly unnecessary.

26. Wth regard to recipient 28, except for the manmpbgram the tests
performed by Medil ab were nedically unnecessary.

27. None of the services or testing perforned by Medilab were supervised
by a physician. Two physicians, Dr. Pozo and Dr. Pereira, radiologists, read
t he diagnostic results but were not on site to performor supervise the tests on
a daily basis.

28. Dr. Pozo did not supervise the services that were provided at Medil ab

29. Dr. Pereira, who is deceased and whose testi nbny was not avail abl e,
did not supervise the services that were provided at Medilab. According to M.
Nunez, Dr. Pereira had sonmeone fromhis office courier the tests results and his
interpretations to and fromthe Medilab facility. Dr. Pereira may have visited
the facility on occasion but was not there during its full hours of operation

30. Dr. Carnouze, the treating physician and representative for Medilab's
physi ci an group, did not supervise the services at Medilab. Dr. Carnouze
treated over 95 percent of the total patients referred to Medilab yet Dr.
Carmouze never billed the Medicaid programfor the patients' office visits.

31. For the audit period, of the 493 different patients Medilab billed
Medi caid for, Dr. Carmpuze is the only treating physician identified by the
records.

32. The Medicaid Physician's Handbook, supplied to Medilab at the tine of
its enrollnent, specified that to be reinbursable the services performed by a



physi ci an group provider had to be nedically necessary and supervised by a
physi ci an.

33. The Medicaid Provider Agreenent required Medilab to keep conplete and
accurate nedical and fiscal records that fully justify and discl ose the extent
of the services rendered for five years.

34. Al tests performed by Medilab were docunmented with a physician's
order for sane.

35. Medilab submtted for review all nedical and fiscal records it
maintained in its attenpt to fully justify and di scl ose the extent of the
services it rendered.

CONCLUSI ONS OF LAW

36. The Division of Adm nistrative Hearings has jurisdiction over the
parties to, and the subject matter of, these proceedings.

37. The Agency has the burden of proof to establish whether an overpaynent
was nmade to Medilab. It has net that burden

38. Section 409.907, Florida Statutes, provides, in pertinent part:

The departnment may nake paynents for nedica
assi stance and rel ated services rendered to
Medi caid recipients only to a person or entity
who has a provider agreenent in effect with
t he departnment, who is performng services or
suppl yi ng goods in accordance with federal
state, and | ocal |aw

(1) Each provider agreenent shall require
the provider to conply fully with all state and
federal |laws pertaining to the Medicaid program

(2) Each provider agreenment shall be a
vol untary contract between the departnent and
the provider, in which the provider agrees to
comply with all laws and rules pertaining to
t he Medi caid program when furnishing a service
or goods to a Medicaid recipient

(3) The provider agreenent developed by
the departnent, in addition to the requirenents
specified in subsections (1) and (2), shal
require the provider to:

* * %

(b) Miintain in a systematic and orderly
manner all nedical and Medicaid-rel ated records
as the departnment may require and as it determ nes
necessary for the services or goods being provided.

(c) Retain all medical and Medicaid-rel ated
records for a period of 5 years to satisfy al
necessary inquiries by the departnent.

39. Rule 59G1.002, Florida Adm nistrative Code (formerly Rule 10C 7.030
Fl orida Adm nistrative Code), provides, in pertinent part:



(2) Definitions of common terns appearing
in Chapter 59G F. A C.:
(a) "Provider" is any group, individual or
organi zation enrolled in or under contract
pursuant to 59G5, F.A C, Medicaid Contracts
for Prepaid Health Care Plans, with the
Medi caid program and eligible to provide
Medi cai d conmpensabl e servi ces.

* * %
(7) Services or goods billed to the Medicaid
program must be necessary, Medicaid conpensable
and of a quality conparable [to] those furnished
by the provider's peers, and the services or goods
must have been actually provided to eligible
Medi caid reci pients by providers prior to sub-
mtting a claim Any paynent made by Medicaid
for services or goods not furnished in accordance
with these provisions is subject to recoupnent
and the Agency reserves the right in such
instances to initiate other appropriate
adm ni strative or |egal action.

40. At all times material to this case, "Medicaid services" or "Medicaid
care" has nmeant nedically necessary nedical care or services eligible for
paynment by the Medicaid program "Medically necessary” requires that the
service be consistent with synptons or be consistent with generally accepted
pr of essi onal nedi cal standards. See Rule 59G 4.230, Florida Adm nistrative Code
(formerly Rule 10C-7.038, Florida Adm nistrative Code). See also Rule 59G
1. 010, Florida Adm nistrative Code.

41. Further, such services are to be provided by or under the persona
supervision of a doctor. "Personal supervision" is defined as:

Services provided while the physician is in

the building and for which the physician assunes
responsibility and signs and dates the chart on
the sane date the service is provided. |If the
physi cian's signature cannot be obtained on the
date of service due to tinme constraints, the
signature nmust be obtained within 24 hours of
the service

See fornmer Rule 10C7.038, Florida Adm nistrative Code.

42. Section 409.913, Florida Statutes, authorizes the Agency to inpose an
adm ni strative sanction when a provider fails to conply with its provider
agreement or provisions of |aw.

43. As the Agency has established that the clains submtted by Medil ab
were not "physician services,"” it is entitled to recover the full amunts paid
for the audit period. Additionally, it is entitled to inpose an adm nistrative
fine due to the failure of Medilab to conply with provisions of |aw



RECOMVENDATI ON
Based on the foregoing, it is, hereby,
RECOMVENDED:

That the Agency for Health Care Administration, Medicaid Programlntegrity
Ofice, issue a final order charging Medilab for the full anounts paid for the
audit period as the services rendered were not supervised by a physician and
were, therefore, not "physician services." Additionally, the Agency shoul d
i npose an administrative fine in an anmbunt not to exceed $5, 000. 00.

DONE AND RECOMMENDED t his 1st day of March, 1995, in Tallahassee, Leon
County, Florida.

JOYQUS D. PARRI SH

Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 1st day of March 1995.

APPENDI X TO RECOMWENDED CORDER, CASE NO 94- 0096
Rul i ngs on the proposed findings of fact submitted by the Petitioner

1. Paragraphs 1, 2, 4, 6, and 12 are accepted.

2. Paragraph 3 is rejected as not supported by the weight of credible
evi dence.

3. Paragraph 5 is rejected as irrel evant.

4. Paragraph 7 is accepted as to the general statement but is rejected as
to the anmount cl ai ned.

5. Paragraph 8 is rejected as a mischaracterization of testinony; it is
accepted Dr. Sullenberger, on further reflection and in an effort to be
consi stent, gave Medilab the benefit of doubt and nodified disallowed itens.

6. Paragraph 9 is rejected as irrel evant.

7. Paragraph 10 is rejected as irrel evant.

8. Paragraph 11 is rejected as contrary to weight of credible evidence.

9. Paragraph 13 is rejected as irrelevant or argunent.

10. Paragraph 14 is rejected as irrelevant. That Dr. Carnouze never
charged for the alleged office visits that generated the referral for tests was
the relevant fact.

11. Paragraph 15 is accurate but is irrelevant in light of the
stipul ation.



Rul i ngs on the proposed findings of fact subnmitted by the Respondent:

1. Paragraphs 1 through 36, 39, 41, 43, 46, 48, 49, 50, 52, and 53 are
accept ed.

2. Paragraphs 37, 38, 40, 42, and 47 are rejected as argunent.

3. Paragraph 44 is rejected as hearsay not supported by direct evidence.

4. Paragraph 45 is rejected as not supported by the weight of credible
evi dence.

5. Wth regard to paragraph 51, the first sentence is accepted; the
remai nder rejected as not supported by the weight of credible evidence.

COPI ES FURNI SHED:

Hei di E. Garwood

Agency for Health Care

Adm ni stration

1317 W newood Boul evard

Bui | di ng B, Room 271

Tal | ahassee, Florida 32399-0700

Monte K. Rassner

Rassner, Rassner, Kramer & Gold, P.A
7000 Sout hwest 62nd Avenue, Suite PH B
South Manm, Florida 33143

Sam Power, Agency Cerk

Agency for Health Care Admi nistration
The Atrium Suite 301

325 John Knox Road

Tal | ahassee, Florida 32303

Tom Wal | ace, Assistant Director
Agency for Health Care Admi nistration
The Atrium Suite 301

325 John Knox Road

Tal | ahassee, Florida 32303

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



